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A MOMENTOUS DECISION 


Coming but a few weeks after the introduction in the Senate by Mr. 
Borah of a bill to require Supreme Court decisions which invalidate legisla- 
tion to represent a concurrence of seven justices, the decision handed down 
this week by the highest tribunal of the nation in the District of Columbia 
minimum wage case has exceptional interest and significance. On its face a 
5-3 decision, it is in effect, like those of which Senator Borah complains, a 
8-4 decision since Mr. Justice Brandeis’ failure to sit in the case was due to 
his ardent support of a similar measure before his elevation to the supreme 
bench. The signature of the Chief Justice to a dissenting opinion, an emphatic 
and forceful one, adds to the seriousness with which the decision will be re- 
garded by those concerned for the prestige of the court. It is the first de- 
cision of the court in a minimum wage case, since the justices were evenly 
divided in the one preceding case brought under a minimum wage lav. 


Two cases are involved, one brought by a children’s hospital in the 
District of Columbia whose wage payments to some of its women employes were 
below the rates fixed by the Minimum Wage Commission; the other by a woman 
elevator operator who alleged that she had lost her position through the Com- 
mission’s decision fixing a minimum wage rate. The majority opinion delivered 
by Mr. Justice Sutherland classifies all the precedents which the court was 
required to consider as bearing on the case under four heads: (1) those deal- 
ing with businesses “impressed with a public interest", which therefore could 
not apply to the cases at bar; (2) those dealing with public work contracts, 
likewise inapplicable in the present cases; (3) those prescribing the char- 
acter, methods and time of wage payments, not applicable in the court’s opin- 
ion to cases where the amount of the wage is in question; and finally, (4) 
those relating to the fixing of maximum hours of labor, which are treated at 
some length in the decision as furnishing the nearest parallel to the provi- 
sions of the District of Columbia minimum wage law. 


The court finds that even in the matter of fixing maximum hours the 
powers of the legislature are sharply limited and dwells heavily on the Loch- 
ner vs. New York case involving the ten-hour law for men and women workers in 
bakeries in which the Supreme Court pronounced such enactments "meddlesome in- 
terferences with the rights of the individual." It passes very lightly over 
r Bunting vs. Oregon, a much more recent case in which the court delivered a 


quite contrary opinion. In this case not only hours but overtime pay was 
involved. 


More remarkable still is the use the court makes of the most notable of 
the precedents, Muller vs. Oregon, where a ten-hour statute for women workers 
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was upheld, Here the present argument is that the relative disadvantages and 
handicaps of women in industry as compared with msn have been greatly lessened 
since the Oregon casé was decided: "In view of the great — not to say revolue 
tionary — changes which have taken place since that utterance, in the contrace 
tual, political and civil status of women, culminating in the Nineteenth Amend- 
ment, it is not unreasonable to say that these differences have now coms almost, 
if not quite, to the vanishing point." Wo mention is made of the fact that woe 
men in the District of Columbia have no vote or that the Oregon decision re- 
ferred to contained the explicit statement that; "Even though all restrictions 
on political, personal and contractual rights were taken away, and she stood, 
go far as statutes are concerned, upon an absolutely equal plane," "womau’s sex 


differentiation would still ... justify legislation to protect her from the 
greed as woll as the passions of man." 


But the present decision goes on to say that in any case a wage-fixing 
statute is essentially different, with respect to its bearing on freedom of 
contract, from an hour-fixing statute. At this point the court uses extraor- 
dinary language: "In principle there can be no difference between the case of 
selling labor and the case of selling goods. If one goes to the butcher, the 
baker or grocer to buy foods, he is morally entitled to obtain the worth of his 
money, but he is not entitled to more. If what he gets is worth what he pays 
he is not justified in demanding more simply because he needs more, and the 
shopkeeper, having dealt fairly and honestly in that transaction, is not con- 
cerned in any peculiar sense with the question of his customer's necessities. 
Should a statute undertake to vest in a commission power to determine the quane 
tity of food necessary for individual support end require the shopkeeper, if he 
sells to the individual at all, to furnish that quantity at not more than a 
fixed maximum, it would undoubtedly fall before the constitutional test." This 
is a judicial statement of the commodity theory of labor. The court complains 
that the wage rate (which it calls a "price") fixed by the Commission, "is 
based wholly on the opinions of members of the board and their advisers -- per- 
haps an average of their opinions if they do not orecisely agree — as to what 
will be necessary to provide a living for a woman, keep her in health and pree 
serve her morals." The reference to an “average of opinions" does not seem to 
have imp-essead the court as strange occurring in a decision to which assent of 
only five justices out of nine could be secured. 


But perhaps the most striking thing in the decision is this frank state- 
ment: “Relation between earnings and morals is not capable of standardization, 
The wel] to do are not less likely than the poor to lapse morally. It cannot 
be shown that highly paid women safeguard their morals more carefully than 
those who are poorly paid, Morality rests upon other considerations than 
wages; and there is, certainly, no such vrevalent connection between the two 
as to justify a broad attempt to adjust the latter with reference to the for- 
mer. As a means of safeguarding morals the attempted classification, in our 
opinion, is without reascnable basis." The ethics of the matter the court ap- 
proaches quite differently. Characterizing the statute under review it says? 
"The moral requirement implicit in every contract of employment, viz, that the 
amount to be paid and «he service to be rendered shall bear to each other some 
relation of just equivalence is completely ignored. The necessities of the em- 
ploye are alone considered and these arise outside of the employment, are the 
Same when there is no employment, and as great in one occupation as in another. 
Certainly the employer by paying ® fair equivalent for the service rendered, 
though not sufficient to support the emplcye, has neither caused nor contrib- 


uted to her poverty. On the contrary, to the extent of what he pays he has 
relieved it." 
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The decision refers to the increase in earnings in all occupations as 


"notorious", and clinches its argument by affirming that power to fix a minimum 
wage carried with it power to fix a maximum. 


‘The dissenting opinion of Mr. Chief Justice Taft, concurred in by Mr. 
Justice Sanford, and the following dissenting opinion of Mr. Justice Holmes, 
do not conceal their authors’ impatience with the majority opinion. The use 
of the Lochner decision is especially deplored. Mr. Taft considers that opin- 
jon virtually overruled by the Bunting vs. Oregon decision and Mr, Holmes had 

supposed that it "would be allowed a deserved repose," This sharp difference 

among the members of the court as to the significance and proper use of prece- 
dents is one of the most notable things in the decision. (The decision in the 


Lochner vs. New York case was rendered in 1905, Muller vs. Oregon in 1908 and 
Bunting vs. Oregon in 1917.) 


Mr. Taft refers to the dangers of women at the hands of the "harsh and 
greedy employer" and declares that “it is not the function of this Court to 
hold congressional acts invalid simply because they are passed to carry out 
economic views which the Court believes to be unwise or unsound." Of the argu- 
ment from minimum wage-fixing to maximum wage-fixing, he says, "This, I submit 
is a non-sequitur.” He even intimates that with reference to the change in 
women’s status due to the Nineteenth Amendment he cannot tell from reading the 
opinion what the court thinks, What this indicates as to the method by which 
the majority concensus was arrived at it is of course impossible to say. 


‘fhe indications are that the decision will be sharply assailed by labor 
and the liberal public and that it is not being favorably received even in con- 
servative quarters. 


PEONAGE IN FLORIDA 


During the past three weeks facts have been brought to light which re- 
veal that men are working on convict Jabor camps in the South under conditions 
approximating slavery. Attention was first called to these facts by the DH- 
FENSE NEWS SERVICE (Chicago) which, on March 17, 19238, told the circumstances 
under which Martin Tabert of Munich, North Dakota, died on February 1, 1922, 
in Camp Clara, Dixie County, Florida, a camp operated by the Putnam Lumber 
Company with convict labor leased from Leon County. Reports of conditions ex- 
isting in this camp were investigated by North Dakota State’s Attorney Grimson 
and the stories of eye witnesses have been supported by affidavits. The NEW 
YORK WORLD took up the case in detail on March 29 and a record of sutsequent 
events has been carried in its columns every day since. The outline of the 
story based on a careful examination of various sources is as follows: 


Tabert started out from his home in Munich, North Dakota, in the fall 
of 1921 to see the world and by December had worked his way as far as Florida. 
On December 15, 1921 he was arrested by a deputy sheriff in Leon County for 

stealing a ride on a train. He was fined $25 and costs or in lieu of payment 
was sentenced to serve 90 days. Tabert did not have the money to pay the fine 
but wired to his brother to send it to him. On December 21 a registered letter 
was sent to Tabert by his parents, Mr. and Mrs. Ben Tabert of Munich, in care 

of Sheriff J. R. Jones of Tallahassee, Leon County, containing a draft for $75. 
It reached Tallahassee, on December 26 and was returned to Mrs. Tabert. On the 
face of the returned envelope was stamped "Returned to writer unclaimed from 


Tallahassee, Fla." In addition to this was written across the face "Rt'd by 
request of Shoriff. Party gone." 


Tabert's family supposed that he had obtained release from imprisonment, 
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But @ little later they received a letter dated February 2, 1922, addressed 
to BE. D. Tabert, Martin’s brother, signed by the Putnam Lumber Company, Camp 
Clare, Florida, announcing that Martin Tabert, sentenced on December 15 in 
Tallehassee had died in their camp on February 1 “of fever and other complica- 
tions." The letter added: “This company has ail convicts from above county 
(Leon) leased, is the reason he came to be here." The Tabert family took the 
matter up with an attorney of Munich and sought further information. In a sube 
sequent letter from the Putnam Lumber Company, dated February 15, they were in- 
formed that: "We heve all ablebodied men prisoners from Leon County leased for 
a term of one year." A letter sent them two days later by Sheriff J. R. Jones 
said thats “All ablebodied prisoners that fail to pay their fines are leased 
to the Putram Lumber Comrany at Clara, Fla., which is sixty miles from this 
place (Tallahasses), and are sent there if they stand a physical examination, 
which he did by Dr. B. J. Brend of this city, if they fail to pay their fine and 
costs within two days time, so you can see this man was in good health when he 
left here for the camp at Clara, Filia" ... "There was some money wired to him 
here after he was gone, but I could not get it, as it was sent in his name. I 
therefore returned it." The Taberts believed that their son might have been 
taken sick and died as stated, and therefore let the matter rest for five 
months. 

But in July and August 1922 word reached them from men who had witnessed 
the treatment meted cut to Tabert and who had themselves experienced it. They 
had been convict laborers in Camp Clara and they told how Tabert’s death had 


followed a whipping with a huge strap. They gave a long list of names and ad- 
dresses of men who knew the facts. 


Tabert and the other convicts sent to Camp Clara were forced under the 
lash to work long hours in swamps and ooze and sometimes hip-deep in water. 
Tabert was furnished with shoes too small for him and his feet were swollen and 
sore from the swamp water pois ning. He asked the whipping boss, Higginbotham, 
for larger ones or permission to cut the ones he had, but was refused. He suf- 
fered frcm headaches and later from fever, but was frequently knocked down and 
beaten for being slow. Late in January he was reported to the whipping boss 

for working slowly and for complaining of being sick. Two nights later he was 
called out and by the camp fire in the preserce of about 85 convicts he was 
lashed 35 times with a 7$ pound, 4 inch strap, five feet long. According to 

the law in Fiorida oniy ten lashes are allowed for each offense. He begged to 
be lovused but the whipping boss "put his foot on Martin’s neck to keep him from 
moving out of position as he whipped him." When released Tabert turned back 

for a bottle of maiicine that he had dropped but the whipping boss drove him 
into ling, beating him with the strap over his head and shoulders. Eye witnesse- 
es testify that he was given altogether nearly 100 lashes. After this experi- 
ence Tabert was sick and delirious until he died three days later and during 
that time he lay in a dirty bunk and had no care. He was buried in an unknown 
place, apparently without any ceremony in some old clothes left by a Negro who 
had escaped from the camo a few days before. One of the men from this camp, 

now in the U.S. army, writes that he will carry to his grave scars on his back 
caused by beatings given by Higginbotham and that all the men wore driven long 
hours, with scant, poor food, to impossible tasks. 


Publicity on the case has spread over the country. And has occasioned 
&@ tide of indignation. Higginbotham was arrested March 30 on a charge of first 
degree murder and was indicted by the Grand Jury on April 11. ‘The Legislature 
of North Dakota has sent a memorial to the Legislature of Florida reciting the 
facts of Tabort’s death, which it declared it was convinced was due to "abuse 
8nd torture” inflicted by the Putnam Lumber Company, particularly by T. W. 
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Higginbotham, after money had been sent for his release, and further that a 
corrupt understanding existed between Sheriff J. R. Jones of Tallahassee, 

Leon County, and the Putnam Lumber Company that the Sheriff should arrest for 
pretended or petty offenses as many persons as possible and supply them to the 
Putaem Lumber Company. (It is reported that the Sheriff received $20 for each 
gonvict turned over to the Company). The memorial from the North Dakota Leg- 
islaturs urged a swesping investigation of the matter and such measures "as 
will most surely and expeditiously lead to the punishment of all parties con- 
cerned therein." 


The Florida Legislature convened on April 3 and the Governor in his 
messags to a joint session said regarding the leasing of convicts, "I recom- 
mend that the private lease of county convicts be abolished. In doing so, how- 
aver, you should take into account many small counties which do not have suffi- 
cient convicts of their own to organize road working forces. I believe that 
such counties should be permitted to deliver their convicts to other counties 
which are doing road work, or to the State Road Department, but in no case 
should they be permitted to lease them to private individuals." He digressed 
from his written message to comment on the "unsavory advertising” that this 
case had caused throughout the Union. On April 5 the Florida Senate voted al- 
most unanimously for a joint legislative committee to investigate the situa- 
tion, The resolution ombodying this authorization for a joint investigation 
(Senate Concurrent Resolution No. 1) requests the State of North Dakota to send 
@ transcript of all testimony sc far gathered. Ths House concurred in this re- 
solution the following day. 


An investigation made by a staff correspondent for the NEW YORK MORNING 
WORLD shows that in Florida, stats and county convict camp laborers, used 
chiefly for road work, are continually flogged, and though the legal limit is 
ten lashes for each offense, the records sent in by the officers in charge of 
the camps show frequent violations of this order. This is in the state and 
county camps as distinct from the private camps using convict labor under the 
leasing system as described above. Chain gangs have been seen in Florida, 
working the roads, while at the side of the road whip in hand and pistol within 
reach, the overseer lies in the shade, looking on and waiting. The Tabert case 
has brought to light other peonage horrors in Floride camps, and on April 10 
two grand juries were at work investigating cases of brutality. Commenting 
ecitorially on the Tabert case, the NEW YORK TIMES says: "He was buried in an 
unknown grave, this youngster who was of a respectable farming family and had 
left home to see the world. Of his fate nothing would have been known if a 
fellow 'convict', also from the West, had not written a letter to Tabert’s pa- 
rents. Their inquiries availed nothing. A North Dakota attorney sent to Flor- 
ida ran the infamy down. The North Dakota Legislature then called upon the 
Florida Legislature for an investigation. The overseer, whose office it was to 
make the 'convicts' work to the limit of their strength, well or sick — the 
brute who beat Tabert - was arrested and he will be prosecuted. The fact is 
that peonage was still tolerated in Florida, although it had been denounced by 
@ committee of ‘ongress, which investigated it in 1908. Now it must go. Peon- 
age is the last stand of slavery." 


FIVE HUNDRED BRITISH CLERGY ADDRESS THE LABOR PARTY 


Five hundred Church of England clergy have presented the following 
memorial to Ramsay MacDonald: 


"Sirs We, being priests of the Church of England, who have followed 
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with deep sympathy the recent struggle of Labor to secure more effective rep- 
resentation in Parliament, respectfully offer our sincere congratulations to 
you and the 144 Members of Parliament who, under your leadership, now consti- 
tute the official Opposition, a development which carries with it momentous 

and far-reaching consequences to the nation, As a result of this we look 
forward to the more serious consideration and more adequate treatment of the 
pressing problems and difficulties of our time, which such a combination of 
talent, earnestness, and first-hand experience will certainly secure, Our 
particular calling, with its pastoral experience, gives us direct knowledge of 
the sufferings and deprivations, mental, moral and physical, to which millions 
of our fellow citizens are subjected in our present social and industrial 
order, and to find remedy for which is the chief purpose and aim of the Labor 
Movement. I+ is therefore a matter of great satisfaction to us that this in- 
creased opportunity is now open before you in the great assembly of the nation, 
and we shall support actively, in whatever ways are legitimately open to us, 
the efforts you assuredly will make for the spiritual and economic emancipation 
of the people." 


RAMSAY MACDONALD’S ADVICE TO LABOR 


The writings of Ramsay MacDonald in the British SOCIALIST REVIEW, of 

which he is the editor, have acquired additional interest since he became a 
leader of His Majesty’s Opposition in Parliament. In the sixth article.of his 
series, “The Outlook for Trade Unionism", which appears in the February number 
of the REVIEN, the editor said: "Capitalism is the existing system by which 
production, marketing, selling, are carried on, The working of that system 
keeps the community supplied with every-day necessaries, and if all that La- 

bour when fighting does is to attack the employer against whom it has a griev- 
ance by bringing the system to a standstill, it always enters the battle half 
defeated because it brings into the fight millions of people who, feeling none 
of the points at issue, yet feel all the grievances of a beleaguered popula- 
tion, The spirit which is in reality that of Labour, if it felt that it could 
efford tc express it, is whole-hearted social service. Let it express it, for 
the expression of it, though military-minded men think it a weakness, is indeed 
‘strength in the long run, and it is the one thing that will completely change 
the fortunes of Labour, Trade Union leaders trained too exclusively in ideas 
of defence against grasping and encroaching employers and managers, run the 
risk of becoming short-sighted as to consequences - like professional military 
men who ere the very last advisers whom anyone should consult in the problems 
of national security. We should all school ovrselves severely into frames of 
mind which leve work, which feel injured when we scamp work, which demand work 
of intellectual and artistic interest, which take pride in production. When 

we strike, we can strike, but that is quite a different thing from a habitual 
withholding of e part of labour and from the encouragement of a habit to regard 
work as an essentially unpleasant task. .. . As the Guild in its best days 
watched the honest quality of production, so should Trade Unionism fight for it 
now. Then would Trade Unionism meet Capitalism in a final challenge, because 
the worker who made his demands would be a man who was fully equipped with right 
and not @ slave thinking mainly of his chains and the hardship of slavery." 


FOREIGN AFFAIRS — AN AMERICAN QUARTERLY REVIEW 


The magazine FOREIGN AFFAIRS has now brought out three numbers, the 
Current issue dated March 15, and gives promise of exercising a very great 
influence in the development of opinion on matters relating to foreign policy. 
The magazine is published by the Council on Foreign Relations. ts editor is 
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Archibald Cary Coolidge, its managing editor Hamilton Fish Armstrong; on its 
Advisory Board are George W, Wickersham, John W. Davis, President Harry A. 
Garfield, and other men of note and ability. The magazine was described edi- 
torially when it appeared as a review “whose dominant purpose is to promote the 
discussion of current questions of international interest and to serve as the 
natural medium for the expression of the best thought, not only of this coun- 
try, but of Burope when it wishes to address itself on these topics to the 
American public," The magazine has “taken over the inheritance” of the JOURNAL 
OF INTERNATIONAL RELATIONS. It is announced that the articles which appear in 
it "do not represent any consensus of beliefs"; some writers “will flatly disa- 
gree with others." Declining responsibility on the part of the magazine for 
the views which appear in its pages, the editors add: “What it does accept is 
the responsibility for giving them a chance to appear there." Each issue of 
the magazine contains articles which are indispensable sources of information 
for students of foreign policy. The March issue has among other important ar- 
ticles an interpretation of the new Russian economic policy by Arthur Bullard, 
and articles on Mexican problems, the world oil situation, and the United 
States and reparations. 


An important contribution is the fundamental discussion by Professor 
John Dewey of “Ethics and International Relations", in which the writer at- 
tempts to explain why the prevailing system of ethics has failed to supply a 
code of practice in the relations of nations. He finds that during the con- 
tinuance of the concept of natural laws having universal validity, there was 
at least an approximation to international ethics. Grotius and his successors 
were genuine internationalists, But the fading of this concept in the nine- 
teenth century and its replacement by "a multiplicity of moral doctrines, more 
or less opposed to one another” has left us with no basis of international 
ethics and in "a scene of contention, confusion and uncertainty." So far as 
this condition is manifested among intellectuals Mr. Dewey is bold enough to 
say that he thinks it of no great importance save that it reflects the condi- 
tion of the popular mind, 


The utilitarian ideal of "the greatest good for the greatest number", 
while very efficacious in domestic relations has not functioned in interna- 
tional relations. The motives on which it depends have little chance to oper- 
ate as between nations. In fact patriotism, an accepted domestic virtue, has 
commonly as its counterpart hatred of the alien. The sentiments that war feeds 
upon are readily glorified on the nationalistic side. On the other hand, Mr. 
Dewey points out, there is no international body from which ethical sanctions 
and penalties may emanate. Again, the Hegelean moral philosophy was barren on 


the side of international ethics, resulting rather in the glorification of the 
national state. 


Mr. Dewey sees one possibility of early progress toward international 
ethics — the outlawing of war: "I do not see how anybody who faces the situa- 
tion can do otherwise than be convinced that the legality of war constitutes 
the greatest anomaly that now anywhere exists in morals." He calls likewise 
for "the attendant institution of courts having complete jurisdiction in dis- 
putes that might lead to war, operating under a carefully thought out code." 


FOREIGN AFFAIRS is published at 25 West 43rd St., New York; $1.25 a 
copy, $5.00 @ year. 


